
 
 

1 
 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT /CASE 

DISTRICT:SONITPUR 

IN THE COURT OF CIVIL JUDGE, SONITPUR : : AT TEZPUR 

Present: Dr. C.Khanikar, AJS 

  31st day of August, 2022 

Title Suit No. 35 of 2012 

1. Sri Chanke Bahadur Sarki 

S/o-Lt. Ranbir Sarki alias Rudrabir Sarki 

2. Sri Padmalal Sarki 

S/o-Lt. Ranbir Sarki alias Rudrabir Sarki 

3. Sri Maan Bahadur Sarki 

S/o-Lt. Ranbir Sarki alias Rudrabir Sarki 

4. Sri Bal Bahadur Sarki 

S/o-Lt. Ranbir Sarki alias Rudrabir Sarki 

5. Sri Indra Bahadur Sarki 

S/o-Lt. Ranbir Sarki alias Rudrabir Sarki 

6. Sri Goman Singh Sarki 

S/o-Lt. Mon Bahadur Sarki 

7. Sri Bikram Sarki 

S/o-Lt. Mon Bahadur Sarki 

8. Smt. Rita Devi 

D/o-Lt. Budhiman Sarki 

9. Smt. Manju Devi 

D/o-Lt. Budhiman Sarki 

10. Smt. Anju Devi 

D/o-Lt. Budhiman Sarki 

11. Smt. Lakhmita Devi 
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D/o-Lt. Budhiman Sarki 

12. Smt. Sita Devi 

D/o-Lt. Mon Bahadur Sarki 

13. Smt. Champa Devi 

D/o-Lt. Dhan Bahadur Sarki 

14. Smt. Niru Devi 

D/o-Lt. Dhan Singh Sarki 

All are R/o Borghat 

Mouza: Goroimari 

PS - Tezpur 

Dist- Sonitpur,Assam 

      ----- Plaintiffs      

-Vs.- 

1. Md. Mostafa Ahmed 

S/o- Lt. Amjat Ali 

Resident of Korokanigaon, 

Mouza: Goroimari 

PS- Tezpur 

Dist – Sonitpur, Assam 

2. Sri Krishna Bahadur Sarki 

S/o- Lt. Prithiman Sarki 

Resident of Goroimari Air Force Gate, 

P.O- Haleswar 

PS- Tezpur 

Dist – Sonitpur, Assam 

      ----- Defendants 

          On 18-08-2022 this suit/case coming on for final 
hearing in the present of:     
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Advocate for Plaintiffs: Mr. S. Mishra    

Advocates for Defendants: Mr. P. Chetry and Mr. F. 
Haque. 

and having stood for consideration to this day the court 
delivered the following Judgment: 

 

 

Title Suit No. 35 of 2012 

J U D G M E N T 

1. This is a suit for declaration, cancellation of 

registered sale deed, mutation, eviction and permanent 

injunction. 

2.    Brief fact of the plaintiff’s case as projected in 

the plaint is that Atal Singh Sarki was the Karta of the 

concerned Hindu undivided joint family and after his death 

his elder son Tularam Sarki became the Karta of the joint 

family. Tularam Sarki expired on 19-09-1930 and after his 

death his next younger brother Sriman Sarki became the 

Karta. As the Karta, Sriman Sarki sold out land measuring 

77 B 2 K 11 L out of which 47 B 2 K 11 L was covered 

under Dag No. 197(O) and 30 B covered under Dag No. 

285(O), out of total land measuring 121 B 4 K 5 L covered 

under PP No. 22(O) of Village Dikoraijan, Mouza:Haleswar, 

Sonitpur. On 13-07-1938, the landed properties were 

partitioned among the brothers namely (i) Sriman Sarki, (ii) 

Antare Sarki, (iii) Ranbir Sarki @ Rudrabir Sarki and (iv) 

son of Lt. Tularam Sarki i.e Narbir Sarki and accordingly 
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the land was mutated in their names. As per the said 

partition the land was divided into 4 parts, each part 

containing 7 B 16 L of land in PP No. 22(O) of village-

Dekoraijan, Mouza-Haleswar, Sonitpur. Sriman Sarki was 

expired on 02-02-1939 leaving behind his sons Prithiman 

Sarki and Sabe Sarki as his heirs and successors. On 29-

01-1942, Antare Sarki sold out his share of land to Ranbir 

Sarki @ Rudrabir Sarki vide registered sale deed No. 149 of 

1942 of Tezpur Sub-Registry Office and possession was 

also delivered on the same day. Ranbir Sarki @ Rudrabir 

Sarki had been possessing the said land till his death on 

19-10-2006 and thereafter, the plaintiffs had been 

possessing the same by cultivating and paying land 

revenue. Their names are also mutated in the revenue 

records. In the year 1945 Prithiman Sarki sold out his 

share of land measuring 7 B 16 L to sons of Kutub Ali. On 

03-04-1965 Sabe Sarki expired and in the year 1967 

Prithiman Sarki has occupied the land of Sabe Sarki. The 

plaintiff has been possessing the schedule land by 

cultivating paddy and the defendants were never been in 

possession of any portion of the schedule land. On 25-02-

2012 the defendants along with several unknown persons 

armed with weapons, trespassed into the suit land by 

evicting the plaintiffs and the defendants have denied the 

right, title, interest of the plaintiffs over the suit land. The 

defendant No.1 claimed that he has purchased the suit 

land from defendant No. 2 Sri Krishna Bahadur Sarki, son 

of Prithiman Sarki. Plaintiffs then made inquiry in the 
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Tezpur Sub-Registry Office and on 02-03-2012 obtained 

the certified copy of the Registered Sale Deed No. 1096 of 

2011 of Tezpur Sub-Registry Office and came to know that, 

defendant No. 2 without having right, title, interest and 

possession over the suit land, has executed the registered 

sale deed dated 17-08-2011 in respect to the suit land in 

favour of the defendant No. 1, in most illegal way. For 

forceful dispossession of the plaintiffs by the defendants, 

the daughter of plaintiff No.2 has also filed FIR at Tezpur 

P.S on 24-03-2012, which was registered as Tezpur P.S 

case No. 384/2012. On 04-07-2012 one of the plaintiff Sri 

Bal Bahadur Sarki obtained certified copy of Jamabandi of 

the suit land and came to know that the defendants No.2 

has illegally mutated his name against the suit land by 

cancelling the names of the plaintiffs. Ranbir Sarki @ 

Rudrabir Sarki was the absolute owner and possessor of 

the suit land and after his death the plaintiffs became the 

title holders of the suit land. Therefore, the plaintiffs filed 

this suit for declaration of plaintiffs right, title, interest, 

declaration that the order of Circle Officer, Chariduar 

Revenue Circle dated 13-04-1999 in Misc. Case No. 2/1999 

is null and void, declaration that the sale deed No. 1096 of 

2011 of Tezpur Sub-Registry Office is fraudulent, null and 

void and for recovery of khas possession of the suit land by 

evicting the defendant No.1, permanent injunction and cost 

of the suit. 

 Hence, the present suit is. 
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3. Following the summons the defendants have 

appeared and contested the suit by filing written 

statements.  

4. According to the defendants there is no cause of 

action, the suit is not maintainable, bad for waiver, 

estoppel and acquiescence. The plaintiff has no locus-

standi to file this suit. The suit is barred by limitation, the 

suit is bad for non-joinder of necessary parties and is liable 

to be rejected under Order 7 Rule 11(a) of CPC. 

5. Defendants have stated that, Ranbir Sarki and 

Rudrabir Sarki are two different persons and as such Atal 

Singh Sarki died leaving behind 5 sons Tularam Sarki, 

Sriman Sarki, Antare Sarki, Ranbir Sarki and Rudrabir Sarki. 

Ranbir Sarki died unmarried about 70 years ago without 

leaving any lineal descendent. Actually the partition took 

place among the aforementioned five sons of Atal Singh 

Sarki with 14 B 1 K 12 L of land in each share. Mutation in 

the name of Prithiman Sarki and his brother Sabe Sarki,  

both being the sons of Lt. Sriman Sarki, took place over 

the property covered under Dag Nos. 202, 215, 232, 238, 

265 and 285 of PP No. 22 of village-Dikoraijan, Mouza-

Haleswar in the year 1939, vide order of Circle Officer 

dated 19-05-1939 by right of inheritance. The defendant 

No.2 being the son of Lt. Prithiman Sarki use to possess, 

cultivate and enjoy 7 B, 16 L of land covered under Dag 

No. 215(O)/317(N) of PP No. 22(O)/51(N), till it was sold 

out to the defendant No.1 on 17-08-2011. Prior to this, 
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Rudrabir Sarki had fraudulently mortgaged 7 B 16 L of land 

owned by Prithiman Sarki to one Ram Nath Bhumiz without 

having any right, title or possession. Ram Nath Bhumiz 

filed a Title Suit being T.S No. 12/1968 in the court of the 

Munsiff, Tezpur, for realization of the mortgaged money 

and Ram Nath Bhumiz obtained a decree in the said suit. 

At the time of execution, it was tried to put the said 

mortgaged land in auction sale, which is the present suit 

land. Then Prithiman Sarki filed T.S No. 22/1972 against 

Ram Nath Bhumiz and Rudrabir Sarki seeking declaration 

that Rudrabir Sarki has no right to mortgage the said land 

and as such the said land can not be put into auction sale 

in execution. The suit was decreed in favour of Prithiman 

Sarki, vide judgment and order dated 30-09-1975. Apart 

from that, Rudrabir Sarki fraudulently got cancelled the 

name of Krishna Bahadur Sarki and his mother Harka Maya 

Sarki from the suit land and entered his name fraudulently. 

When defendant No. 2 Krishna Bahadur Sarki came to 

know about that, he filed an application before the Circle 

Officer, Chariduar Revenue Circle for cancellation of the 

name of Rudrabir Sarki which was mutated illegally and 

accordingly the Circle Officer, Chariduar has mutated the 

name of defendant No.2 against the suit land. The sale 

deed No. 1096 of 2011 is a valid one. The suit of the 

plaintiffs is totally false, fabricated, concocted and filed 

with intent to grab the suit land illegally. The plaintiffs or 

their predecessor have no right, title or interest over the 
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suit land and the suit of the plaintiffs is liable to be 

dismissed.  

6. The defendants have categorically denied all the 

allegations made against them by the plaintiffs. 

7. Upon the pleadings of both the parties, the 

following issues have been framed: 

1) Whether there is any cause of action for the suit? 

2) Whether the suit is maintainable in its present 

form? 

3) Whether the suit is barred by limitation? 

4) Whether the suit is barred by principles of Res-

Judicata? 

5) Whether the Registered sale Deed No. 1096 for 

the year 2011 of Tezpur Sub-Registry Office is 

fraudulent, null void, inoperative in law and liable 

to be cancelled? 

6) Whether the plaintiffs have right, title and 

interest over the suit land? 

7) Whether the defendants are liable to be evicted 

from the suit land? 

8) Whether the plaintiffs are entitled to get a decree 

as prayed for? 

9) To what other relief or reliefs, the parties are 

entitled? 

8. At the trial the plaintiffs have adduced six 

witnesses and also placed reliance on some documents in 
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support of their case which are marked as Exhibits. The 

defendants have also adduced five witnesses.  

9. On perusal of the case record, it appears that 

two witnesses namely Sri Krishna Bahadur Sarki and Md. 

Mustafa Ahmed were shown as DW-1. Hence, for 

convenience of discussion, the DWs are renumbered as 

follows: 

   DW.1: Krishna Bahadur Sarki 

   DW.2: Smt. Munimaya Sarki 

   DW.3: Md. Mustafa Ahmed 

   DW.4: Md. Abdul Ajij 

   DW.5: Sri Bijay Kr. Das (Official witness) 

10. At the end of the trial both sides have adduced 

oral arguments in support of their case. 

11. Heard the learned lawyer. I carefully scanned 

the entire evidences as well as the documents on records 

in order to arrive at a just decision in the suit. 

DISCUSSIONS, DECISSIONS AND REASONS FOR 

DECISION:  

Issue Nos. (1): Whether there is any cause of action for 

the suit? 

12.  Cause of action is nothing but the bundle of 

facts based on evidence averred by one party and denied 

by the other. In this case, the plaintiff has stated that the 

defendant No.2 has illegally sold out the land of plaintiffs 

to defendant No.1. The defendant No.2 had no right, title 
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or interest over suit land. The suit land was originally a 

part of the joint family property which was partitioned 

among the four sons of Atal Singh Sarki namely Sriman 

Sarki, Antare Sarki, Ranbir @ Rudrabir Sarki and sons of 

Tularam Sarki i.e Narbir Sarki. On the other hand, 

according to the defendants, Atal Singh Sarki died leaving 

behind his five sons Sriman Sarki, Antare Sarki, Tularam 

Sarki, Ranbir Sarki and Rudrabir Sarki. According to the 

defendants, Ranbir Sarki and Rudrabir Sarki are two 

different persons. The defendant No. 2 was the absolute 

owner and title holder of the suit land till he sold out the 

suit land to defendant No.1. On the other hand, the 

plaintiffs had fraudulently mutated their names in the suit 

land which was later on cancelled upon the application of 

the defendant No. 2. Both sides have adduced oral as well 

as documentary evidences in support of their own pleas. In 

view of the aforesaid facts, it appears that there is point of 

dispute between the parties to be decided on merit. 

Therefore, I am of the opinion that there is cause of action 

for the suit.  

Hence, Issue No. (1) is decided affirmative. 

Issue No. (3):Whether the suit is barred by limitation? 

13.  According to the plaintiffs, the plaintiffs came 

to know about the fact that defendant No. 2 has illegally 

mutated his name over the suit land only on 04-07-2012. 

The suit land was sold out by the defendant No.2 to 

defendant No. 1, vide Registered Sale Deed No. 1096 of 
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2011 of Tezpur Sub-Registry on 17-08-2011. It was alleged 

that the defendants have forcefully evicted the plaintiffs 

from the suit land on 24-03-2012. This suit was filed on 

11-12-2012. Thus, it appears that the suit is filed within 

limitation. As such, it is not barred by limitation.  

Hence, Issue No. (3) is decided affirmative. 

Issue No. (4):Whether the suit is barred by principles of 

Res-Judicata? 

14.  According to the defendants this suit is barred 

by principle of Res-Judicata. The defendants have claimed   

that a suit was instituted between the same parties being 

T.S No. 22/1972 in the court of Ld. Sadar Munsiff, Tezpur. 

In the said suit in issue No.1, the Ld. Sadar Munsiff, 

Tezpur, vide Judgment and order dated 30-09-1975, has 

declared that the plaintiffs of the said suit have right, title 

and possession over the suit land. The schedule of the said 

suit and the present suit is same. Hence, now this issue 

can not be re-opened as the same is barred by Res-

Judicata.  

15.  Section 11 of CPC states that no court shall try 

any suit or issue in which:  

i. the matter directly and substantially in issue 

has been directly and substantially in issue a 

former suit 

ii. between the same party or between parties 

under whom they or any of them claim 
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iii. litigating under the same title  

iv. in a competent court 

v. has been heard and finally decided by such 

court. 

16.  The defendant side has exhibited the 

judgement and decree of T.S No. 22/1972 as Ext. B. From 

Ext.B, it appears that the parties to the said suit are as 

follows: 

Plaintiffs 

i. Sri Prithiman Sarki 

ii. Sri Lal Bahadur Sarki 

iii. Sri Kalu Sarki 

iv. Sri Tane Sarki 

v. Smt. Budhamaya Sarki 

vi. Smt. Subi Maya Sarki 

vii. Smt. Gupi Maya Sarki 

viii. Smt. Moina Sarki 

ix. Sri Sabe Sarki 

Defendants 

i. Sri Ram Nath Bhumiz 

ii. Sri Rudrabir Sarki 

17.  The issue No.1 of the said T.S No. 22 of 1972 

was, 

“whether the plaintiffs have right, title and 
possession over the suit land as claimed in the 

plaint.” 
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18.  The said issue No. 1 was decided affirmative 

and declared that the plaintiffs have right, title and 

possession over the suit land. By this declaration the court 

has declared that the nine plaintiffs named in the decree 

have right, title and interest over the suit land and one 

among them is Prithiman Sarki, who is the predecessor in 

interest of defendant No. 2 Krishna Bahadur Sarki.  But all 

those 9 plaintiffs of T.S No. 22/1972 are not parties in the 

case in hand.  

19.  From the schedule mentioned in the decree of 

T.S No. 22/1972, it is seen that the Dag number, Patta 

number and area of the suit land of T.S 22/1972 is same 

with the Dag number, Patta number and area of land of 

the suit in hand. However, a plot of land can be identified 

properly by its boundaries only. But in Ext.B, i.e, the 

Judgment and Decree of T.S No. 22/1972, boundaries of 

the suit land is not found. Under such circumstance, it can 

not be ascertained that the subject matter of both the suits 

upon which the issue of ownership was framed, is the 

same subject matter.  

20.  Thus, it is seen that in T.S No. 22/1972, the 

predecessor in interest of defendant No. 2 is not shown as 

the sole owner of the suit land of the said suit. Thus, the 

suit in hand and the T.S No. 22/1972 can not be hold as 

suits between the same parties or between parties under 

whom they or any of them claim. Again, as already 

discussed, the suit land also can not be hold as the same 

plot of land, because the boundaries of the earlier suit T.S 
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No. 22/1972 is not known from Ext.B. Hence, although T.S 

No. 22/1972 was heard and finally decided by a competent 

court and the parties are litigating under the same title of 

ownership, the suit in hand is not barred by Res-Judicata 

due to non-fulfilment of two other essential conditions of 

Res-Judicata, i.e , the issue not proved as the same due to 

the identity issue of the subject matter of the suits and as 

the parties are different. 

 Hence, Issue No. (4) is decided negative. 

Issue No. (6):Whether the plaintiffs have right, title and 

interest over the suit land? 

21.  The plaintiffs have claimed that the suit land 

belonged to Antare Sarki after partition of the joint family 

properties. Antare Sarki sold out the suit land to Ranbir 

Sarki @ Rudrabir Sarki. In respect of their plea, the 

plaintiffs have exhibited the Registered Sale Deed 

No.149/1942 of Tezpur Sub-Registry Office dated 29-01-

1942. The registration of the said sale deed was also 

proved by adducing the evidence of Senior Assistant, 

Tezpur Sub-Registry Office as PW-5. The said sale deed 

was executed between Ranbir Sarki as purchaser and 

Antare Sarki as vendor. Although the defendant side has 

denied the fact of selling the suit land by Antare Sarki to 

Ranbir Sarki, the plaintiff side has proved the execution of 

the deed by adducing the original sale deed, the official 

records of Tezpur Sub-Registry as well as the evidence of 
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PW-5. All this facts show the existence a deed of sale of a 

plot of land measuring 7 B 16 L covered by Dag No. 215, 

PP No. 22 of Dekoraijan village, Mouza-Goroimari between 

Ranbir Sarki and Antare Sarki.  

22.  According to the plaintiffs Ranbir Sarki is 

another name of Rudrabir Sarki. Ranbir Sarki and Rudrabir 

Sarki is one and the same person. However, the 

defendants have claimed that the Ranbir Sarki and 

Rudrabir Sarki are two different persons. They are 

brothers. The plaintiffs are lineal successors of Rudrabir 

Sarki and not of Ranbir Sarki. In support of their plea, the 

plaintiff side has exhibited one affidavit of Rudrabir Sarki as 

Ext.7, one certificate issued by Gaonbura as Ext.8 and the 

death certificate of Rudrabir Sarki as Ext.9. Ext.7 is the 

affidavit executed by the predecessor in interest of the 

plaintiffs which was prepared at his 84 years of age. In 

Ext.7 it was also mentioned that in his land records 

somewhere his name was mentioned as Ranbir Sarki and 

in some other places his name was mentioned as Rudrabir 

Sarki. Thus, it appears that he had prepared that affidavit 

with a specific intention connected to land and properties. 

However, according to section 21 of the Indian Evidence 

Act, 1872, admissions can not be proved by or on behalf of 

the person who makes it or by his representative in 

interest, subject to some exceptions like dying declaration, 

or when it states about existence of any state of mind or 

body when such state of mind or body existed and is 
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accompanied by conduct rendering its falsehood 

improbable or if it is relevant otherwise then as an 

admission. However, in the case in hand Ext.7 is not a 

dying declaration, it is not a state of mind or body existed 

at that time accompanied by conduct rendering its 

falsehood improbable. Rather it seems to be a deliberate 

act of its maker as prior to swearing that affidavit also, 

Rudrabir Sarki had land disputes as seen in T.S No. 

22/1972and in another case with Ram Nath Bhumiz being 

T.S No. 12/1968 in the court of Assistant District Judge, 

Tezpur. It is also not relevant otherwise than as an 

admission. It is simply an admission by and on behalf of 

the party making the statement that Ranbir Sarki and 

Rudrabir Sarki is the same person. As such, this Ext.7 is 

not a relevant document as per section 21 of the Indian 

Evidence Act and hence can not be considered as a 

proof.The plaintiff side has also adduced the Ext.8 and 

Ext.9. Both were prepared in the year 2012, just prior to 

the filing of this suit. Both are death certificates of Ranbir 

Sarki. In those 2 certificates the date of death of Ranbir 

Sarki is mentioned as 19-10-2006. But the certificates were 

issued in the year 2012 and in both the certificates the 

name is written as Rudrabir Sarki @ Ranbir Sarki, whereas 

in all other official documents as admitted by PW-1, the 

father’s name of PW-1 is mentioned only as Rudrabir Sarki. 

Apart from that, the Gaonbura who issued the Ext.8, was 

also not examined by the plaintiff side. Under such 

circumstance, Ext.8 and Ext.9 are appears to be 
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documents deliberately prepared for the purpose of this 

suit only. 

23.  On the other hand, on careful observation of 

Ext.2, it appears that in the said Jamabandi of Patta No. 

22, in serial No. 4 the name of Ranbir Sariki is mentioned 

whereas in serial No. 10 the name of Rudrabir Sariki is 

mentioned as guardian of minor Sabe Sarki, Rudrabir Sarki 

being the paternal uncle of Sabe Sarki. The junior Assistant 

of D.C Office as PW-6 has also exhibited the Patta No. 22 

as Ext. 12(1) and stated that the names of Ranbir Sarki 

and Rudrabir Sarki were stated in two different capacities 

in the same Patta. This being the possession, I am of the 

opinion that the plaintiff side could not prove that Ranbir 

Sarki and the Rudrabir Sarki is the same person. Again in 

Ext.1 sale deed, nowhere it is mentioned that Rudrabir 

Sarki and Ranbir Sarki is the same person and it is not 

mentioned that the said sale deed was executed in favour 

of Rudrabir Sarki. Thus, even if Antare Sakri sold out the 

suit land to Ranbir Sarki through Ext.1 sale deed, it is not 

proved that the said plot of land was sold out to Rudrabir 

Sarki, the predecessor in interest of the plaintiff. Defendant 

side has exhibited another document a resolution of village 

meeting as Ext.D, which also states that Atal Singh Sarki 

died leaving behind his five sons namely Tularam Sarki, 

Sriman Sarki, Ranbir Sarki, Antare Sarki and Rudrabir Sarki. 

Thus, under such contradictory circumstance, I am of the 

opinion that the plaintiff side could not establish that 
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Ranbir Sarki and Rudrabir Sarki is one and the same 

person. Hence, the plaintiffs could not prove that, the 

plaintiffs have right, title and interest over the suit land. 

 Hence, Issue No. (6) is decided negative. 

Issue No. (5):Whether the Registered sale Deed No. 

1096 for the year 2011 of Tezpur Sub-Registry Office is 

fraudulent, null, void, inoperative in law and liable to be 

cancelled? 

24.  Plaintiffs have claimed that as the plaintiffs 

have right, title and interest over the suit land, the 

defendant No. 2 has no right to sell the suit land to 

defendant No.1 and as such the sale deed No. 1096 of 

2011 of Tezpur Sub-Registry Office is fraudulent, null and 

void. However, from the discussion of issue No. 6, it is 

seen that the plaintiffs could not prove that they have 

right, title and interest over the suit land. Apart from this, 

by leading any other fact or evidence also, the plaintiff side 

could not prove that the Registered Sale Deed No. 1096 of 

2011 was fraudulent, null and void. The only claim of the 

plaintiffs is that, the plaintiffs are the owners and 

possessors of the suit land and hence defendant No. 2 has 

no legal right to execute the said sale deed No. 1096 of 

2011. As the plaintiffs could not prove the plea of their 

right, title and interest over the suit land, it is not proved 

that the defendant No. 2 had no right, title and interest 

over the suit land prior to it’s sell to defendant No.1. As 
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such, it is also not proved that Registered Sale Deed No. 

1096 of 2011 of Tezpur Sub-Registry Office is fraudulent, 

null, void, inoperative in law and liable to be cancelled. 

 Hence, Issue No. (5) is decided negative. 

Issue No. (7): Whether the defendants are liable to be 

evicted from the suit land? 

25.  Issue No. 7 is dependent upon issue No. 5 and 

6. The plaintiffs have claimed that they have right, title and 

interest over the suit land and defendant No.2 has no legal 

right to sell the suit land to defendant No.1. As such, 

Registered Sale Deed No. 1096 of 2011 of Tezpur Sub-

Registry Office is fraudulent, null and void. Defendant No.1 

has not acquired any legal right over the suit land through 

the fraudulent sale deed No. 1096 of 2011 of Tezpur Sub-

Registry Office. But from the discussion of issue Nos. 5 and 

6 it is seen that the plaintiffs have no right, title and 

interest over the suit land and it is also not proved that 

Registered Sale Deed No. 1096 of 2011 of Tezpur Sub-

Registry Office is fraudulent, null and void or inoperative. 

As such, there is no reason to hold that the defendants are 

liable to be evicted from the suit land. 

Hence, Issue No. (7)is decided negative. 

Issue No. (2):Whether the suit is maintainable in its 

present form? 

26.  It is admitted position of the plaintiffs that the 

suit land was originally belonged to a Hindu undivided 
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family property, where Atal Singh Sarki was the Karta. 

Gradually, it was partitioned among the successors of Atal 

Singh Sarki and some portion of the joint family property 

were sold out. Here the plaintiffs have claimed the suit 

property as successor of Rudrabir Sarki, who was a son of 

Atal Singh Sarki and the defendant No.2 is made party to 

the suit as successor of Prithiman Sarki, who was a son of 

Sriman Sarki and grandson of Atal Singh Sarki. However, 

during cross-examination PW-1 has admitted that there are 

25 numbers of Pattadars in Ext.2. In Ext.3 there are 15 

numbers of Pattadars and in Ext.4 there is 1 Pattadar. But 

in Ext.2, 3 and 4, the names of plaintiff No.1 or the names 

of his brothers or the names of plaintiffs No. 2 to 14 are 

not mentioned. Again, it is also admitted by PW-1 that 

Prithiman Sarki left behind his wife Harka Maya Sarki, son 

Krishna Bahadur Sarki and daughter Muni Maya Chetry 

(DW-3). But Muni Maya Chetry and Harka Maya Sarki were 

not made party in this case. However, being the successor 

of Prithiman Sarki, Muni Maya Chetry and Harka Maya 

Sarki are co-owners of the properties of Prithiman Sarki 

along with Krishna Bahadur Sarki and as such they are 

necessary parties to this suit. Therefore, this suit is bad for 

non-joinder of necessary parties and is not maintainable in 

its present form.  

Hence, Issue No. (2) is decided negative. 
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Issue Nos. (8) and (9): 

(8) Whether the plaintiffs are entitled to get a 

decree as prayed for? 

(9) To what other relief or reliefs, the parties are 

entitled? 

27.       For convenience of discussion and to avoid 

unnecessary repetition, these two issues are taken 

together for discussion. 

28.  From the discussion of issue No. 2, it is seen 

that the suit is not maintainable. From the decision of issue 

No.6, it is seen that the plaintiff has no right, title and 

interest over the suit land. From the discussion of issue 

Nos. 5 and 7, it is seen that Registered Sale Deed No. 1096 

of 2011 of Tezpur Sub-Registry Office is not fraudulent, 

null, void, inoperative in law and not liable to be cancelled 

and the defendants are not liable to be evicted from the 

suit land. As such, the plaintiffs are not entitled to any 

decree or relief as prayed for.  

    ORDER 

29.     The suit of the plaintiffs is dismissed on 

contest with cost. 

30.  Let prepare the decree. 

31.           Let copy of this Judgment be furnished to 

the parties subject to payment of costs. 
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Given under my hand and seal of this court on the 

31st day of August, 2022. 

 

 

 

 

    

   A P P E N D I X 

Plaintiff’s witnesses: 

P.W1:     Sri Bal Bahadur Sarki  

P.W2:     Sri Padmalal Sarki 

P.W3:  Md. Ahmed Ali 

P.W 4:  Md. Jabbar Ali 

P.W 5:  Sri Gagan Bania 

P.W 6:  Smti. Bharati Saharia 

Defendant’s witnesses:  

D.W1:  Sri Krishna Bahadur Sarki, defendant  

D.W2:  Smt. Munimaya Sarki 

D.W3:  Mostafa Ahmed 

D.W4:  Md. Abdul Ajij 

D.W5:  Sri Bijoy Kumar Das 

Exhibits  of the Plaintiff: 

Ext.1:        Original Registered Sale-Dee 

Ext.2 : Certified copy of Jamabandi of P.P No. 22 of  

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 
 

 

 

 

Sonitpur, Tezpur 
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  vill-Dikraijan, Mouza: Haleswar 

Ext.3 : Certified copy of Jamaband of P.P No. 22(old)   

  55(new) of vill-Dikraijan, Mouza: Haleswar 

Ext.4 : Certified copy of Jamaband of P.P No. 55(old)   

  51(new) of vill-Dikraijan, Mouza: Haleswar 

Ext.5 : Draft Chita of Dag No. 215 of vill-Dikraijan,  

  Mouza: Haleswar 

Ext.6 : Land revenue paying receipt 

Ext.7 : Affidavit by Ranbir Sarki alias Rudrabir Sarki 

Ext.8 : Certificate issued by gaon burah 

Ext.9 : Death Certificate of Ranbir Sarki alias Rudrabir 

Sarki 

Ext.10 : Certified copy of Sale-Deed No. 1096. 

Ext.11 : Letter No. DR(S) 48/2012/826 dated 26-02-

2018 from the Office of the Senior Sub-

Registrar. 

Ext.11(2) : Certificate issued by Senior Sub-Registrar vide 

Memo No. DR(S) 48/2012 dated 26-02-2018 

Ext.11(4) : Registered Sale Deed No. 1096 for the year 

2011 of Tezpur Sr. Sub-Registrar Office 

Ext.11(5) : Cover Page of Register, Book No. 1 volume-I of 

1942. 

Ext.11(6) : Page of Register containing details of buyer 

Ranbir Sarki  

Ext.12 : Copy of Jamabandi of vill-Dikoraijan, Mouza-

Goroimari 
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Ext.12(1) to 12(4) : Pages of Jamabandi register 

containing Dag No. 215.  

Ext.13 : Copy of Jamabandi of vill-Dikoraijan, Mouza-

Goroimari 

Ext.13(1) to 13(3) : Pages of Jamabandi register  

Ext.14 : Copy of Jamabandi book of vill-Dikoraijan, 

Mouza-Goroimari 

Exhibits of the defendant: 

Ext.A : Copy of the Jamabandi for the suit land 

standing in the name of Prithiman Sarki and 

Sabe Sarki showing mutation entry in the year 

30-09-1939 in their names. 

Ext.B : Certified copy of the Judgment, order and 

decree dated 30-09-1975 of the Ld. Munsiff, Sri 

K.K. Das, Sonitpur at Tezpur passed in T.S No. 

22/1972 pertaining to the suit land. 

Ext.C : Certified copy of order of the Circle Officer, 

Chariduar Revenue Circle passed in Mutation 

Case No. 664/98-99 dated 11-05-1999 

pertaining to the suit land. 

Ext.D : Resolution passed by the villagers/Riaz of 

Dekoraijan in a meeting dated 21-10-1998. 

Ext.E : Mutation certificate of the Chaiduar Circle 

Officer showing names of the defendant No. 2 

Krishna Bahadur Charki and his mother Harka 

Maya Sarki dated 14-05-1999  for the said suit 

land. 
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Ext.F : Certified of Jamabandi of the recent year 

showing the name of the defendant No.2 for the 

said land dated 17-11-2004. 

Ext.G : Land Revenue paying receipt for the suit land 

paid by the defendant No. 2 on dated 18-02-

2011, vide receipt No. 8223969 for the year 

1417. 

Ext. H(1) to H.(17): Land Revenue paying receipts for 

the suit land in 17 numbers. 

 
Ext. I: Katcha Periodic Patta of the land. 

Ext.J :  Registered Sale Deed containing 7 pages. 

 Ext.K : Certified copy of the Jamabandi of the suit land 

containing 3 pages. 

Ext. L to L(2): Land Revenue Receipts. 

Ext.N : Letter No. DR(S) 48/2012/4086 dated 25-10-

2019 from the Office of the Senior Sub-

Registrar, Tezpur. 

Ext.O : Copy of Sale deed dated 06-08-2011. 

Ext.P : Certificate issued by Senior Sub-Registrar vide 

Memo No. DR(S) 48/2012/4087 dated 25-10-

2019. 

   

 

 

 (C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 

 

 

 

 


